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 For the Appellants : -    Mr. A. K. Paul, Advocate 
   
 
  For the Respondents : - Mr. J. K. Baishya,  Sr. Advocate 
 
 

 J U D G M E N T 

 

1. This appeal is preferred against the decree, 

judgment and order dated 19-12-2017 passed by ld. 

Munsiff No.1, Tezpur in Title Suit No.18 of 2012. 
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2. Before I go into the grounds of appeal, I would 

precisely refer here to the case of both the parties in the 

afore-mentioned Title Suit.  

3. The case of the plaintiff, in brief, is that Purna 

Chandra Sarmah was the original pattadar of the suit 

land, measuring 3B 2K 14 L covered by Dag No.154 (O), 

26 (N) of PP No.17 (O), 42 (N) of Kalibari Gaon, Lat No.2, 

Mahabhairab Mouza, Sonitpur, who died intestate leaving 

behind two sons Humeswar Sarmah and Bharat Chandra 

Sarmah. On 05-07-1972, Humeswar Sarmah and Bharat 

Chandra Sarmah sold out the suit land to Pramila Mech by 

executing a registered sale deed No.3596 of 1972 of 

Tezpur Sub-Registry and delivered physical possession of 

the suit land. On the death of Pramila Mech, the names of 

the plaintiffs were mutated in the records of rights on 03-

07-1990. Since the date of purchase by Pramila Mech, the 

plaintiffs are in continuous uninterrupted possession of 

the suit land. But prior to filing of this suit, the defendants 

tried to dispossess the plaintiffs from the suit land. The 

defendants told the plaintiff No.2 that the defendants 

could mutate their names in the records of rights in 

respect to the suit land by cancellation of plaintiffs 
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mutation and as such, they will take possession of the suit 

land by hook or crook. Then, the plaintiffs enquired the 

matter and on 15-02-2012 came to know that on 04-03-

2010, the ld. ADC (Revenue), Sonitpur, Tezpur most 

illegally and behind the back of the plaintiffs, cancelled 

the mutation order of the plaintiffs in the suit land vide 

order dated 04-03-2010 in Misc. Case No.9/2008 and 

directed the Circle Officer, Sadar Revenue Circle, Tezpur 

to correct the records of rights vide Memo. 

No.9/2008/136 dated 19-03-2010 u/s 151 of Assam Land 

and Revenue Regulation without serving notice upon the 

plaintiffs and without following the dictum of Section 147 

of Assam Land and Revenue Regulation. Therefore, the 

plaintiffs/respondents field the Title Suit No.18/2012 for 

declaration of plaintiffs‟ right, title and possession over 

the suit land, cancellation of order dated 04-03-2010 

passed by ADC (Revenue), Sonitpur in Misc. Case 

No.9/2008, restoration of plaintiffs name in the record of 

rights, permanent injunction and cost of the suit.      

4. The defendants appeared and contested the suit by 

filing Written Statement and denied the claims of the 

plaintiffs as plaintiffs have no right, title and possession 
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over the suit land, suit is barred u/s 34 of Specific Relief 

Act, law of limitation, there is no cause of action, the suit 

is not properly valued, bad for non-joinder of necessary 

parities, bad for waiver, estoppels and acquiescence and 

liable to be dismissed.  

5. According to defendants, Late Siba Sarmah was the 

original owner and possessor of the suit land and after his 

death, his three sons, Purna Chandra Sarmah, Kamala 

Kanta Sarmah and Dimbeswar Sarmah became the joint 

owners of the suit land. After the death of Purna Chandra 

Sarmah, his sons Humeswar Sarmah and Bharat Chandra 

Sarmah (minor) sold out land measuring 1B 4K 5L 

covered by Dag No.153, 154, PP No.17 to Sri Govinda 

Sarmah on   16-03-1942 vide registered sale deed 

No.569/1942 and handed over the possession to Govinda 

Sarmah, Dimbeswar Sarmah also sold out land measuring 

4K 12½L covered by Dag No.154 of PP No.17 to Govinda 

Sarmah on 28-09-1950 vide registered sale deed No.1885 

of 1950 and handed over the possession accordingly. 

Thereafter, on 11-04-1951 Sri Umesh Chandra Sarmah 

and Rebati Kanta Sarmah, both sons Late Kamala Kanta 

Sarmah sold out their shares of land measuring 1B 1K 3 



 

6 

 

1/3L covered by Dag No,153 and 154, PP No.17 to 

Govinda Sarmah vide registered sale deed No.1148 of 

1951 and handed over possession of the land to Govinda 

Sarmah. Govinda Sarmah died in the year 1977, leaving 

behind his heirs, Prafulla Kr. Sarmah, Naren Chandra 

Sarmah, Bhaben Chandra Sarmah, Ramen Sarmah, 

Krishna Sarmah and Konika Sarmah and Namita Sarmah, 

who became the owners and predecessor of the aforesaid 

three plots of lands which consists the suit land in total. 

Subsequently, Prafulla Kr. Sarmah, Naren Chandra 

Sarmah, Bhaben Chandra Sarmah, Anil Sarmah and 

Namita Sarmah expired. Although, Purna Kanta Sarmah 

was not the sole owner of the suit land at any point of 

time, he had mutated his name in the revenue records in 

respect to the suit land. After purchase, Govinda Sarmah 

regularly paid the land revenue of the suit land till his 

death and after his death, his heirs used to pay the said 

land revenue. As the suit land was purchased by 

predecessor-in-interest  of the defendants on 16-03-1942, 

28-09-1950 and 11-04-1951 in part by part, Humeswar 

Sarmah and Bharat Chandra Sarmah had no right title and 

interest and possession over the suit land on 05-07-1972 

i.e. when the suit land was allegedly sold to the 
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predecessor-in-interest of the plaintiffs. As such, Pramila 

Mech, the predecessor-in-interest of the plaintiffs, had not 

acquired any right, title and interest over the suit land on 

the basis of the sale deed executed on 05-07-1972. 

Moreover, as Govinda Sarmah, the predecessor-in-interest   

of the defendants, was in possession of the suit land in 

the year 1972, there is no question of delivery of 

possession of the suit land to Pramila Mech. The mutation 

in the names of the plaintiffs on 03-07-1990 or on any 

other date in respect to the suit land was illegal. The 

defendants are actual owners and possessors of the suit 

land and prayed to dismiss the suit of the plaintiffs with 

costs.  

6. Upon the pleadings of both the parties the following 

issues have been framed:- 

(1) Whether there is any cause of action for the 

suit?  

(2) Whether the suit is maintainable in its present 

form? 

(3) Whether the suit is barred by limitation? 
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(4) Whether the plaintiffs are in possession of the 

suit land, specifically described in the schedule 

of the plaint? 

(5) Whether the plaintiffs have right, title and 

interest over the suit schedule land? 

(6) Whether the order dated 04-03-2010 passed in 

Misc. Case No.09/2008 passed by the A.D.C. 

(Revenue), Sonitpur and order dated 03-07-

1990 passed in Mutation Case No.30/1989-90 

are illegal and are liable to be cancelled? 

(7) Whether the plaintiff is entitled to any decree 

as prayed for?  

(8) To what other relief/relief (s) the parties are 

entitled to? 

7. At the trial the plaintiff has adduced three evidences 

and also placed reliance on some documents in support of 

their case which are marked as Exhibits. The defendants 

have also adduced one witness and some documentary 

evidences.  

8. At the end of the trial both sides have adduced oral 

arguments in support of their case. 
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9. Thereafter, after hearing both sides, the ld. trial 

court decreed the suit in favour of the plaintiffs.  

10. Having been highly aggrieved by the said decree, 

judgment and order dated 19-12-2017, the defendants 

preferred this appeal on the grounds enumerated in the 

Memorandum of Appeal, such as the ld. trial court did not 

consider the documentary evidences of the defendants‟ 

side, cognizance of Civil Court against order of ADC 

(Revenue) passed u/s 151 of Assam Land and Revenue 

Regulation is exempted u/s 154 of Assam Land and 

Revenue Regulation, the suit is bad for non-joinder of 

necessary parties etc. 

11. Having considered the ground arisen in the 

Memorandum of Appeal, I have formulated the following 

point for determination in this appeal : 

POINT FOR DETERMINATION :  

 

 Whether the impugned judgment and decree 

passed by the ld. trial court is just and proper or 

needs any interference in this appeal?   
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DECISION AND REASONS THEREOF 

12.   I have heard ld. counsels for both sides and also 

perused the pleadings of the parties and considered the 

evidence on record, both oral and documentary. Let me 

deal with the findings of the ld. trial court issue wise :  

 

Issue No.1 – Whether there is any cause of action for the 

suit?  

13. In Issue No.1, ld. trial court has observed that the 

plaintiff claimed that the defendants made attempts to 

enter into the suit land with a view to dispossess the 

plaintiffs and their men and agents from the suit land. The 

plaintiffs for the first time on 15-02-2012 came to know 

that on 04-03-2010 the ld. Additional Deputy 

Commissioner (Revenue), Sonitpur, Tezpur behind the 

back of the plaintiffs cancelled the regular mutation order 

of the plaintiffs over the suit land vide order dated 04-03-

2010 passed in Misc. Case No.09/2008 and directed the 

Circle Officer, Sadar Revenue Circle to correct the records 

of right of the suit land.    

 

14. On the basis of observation of dispute between the 

parties, ld. trial court has held that there is cause of action 
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for the suit. In my opinion, ld. trial court has rightly 

analyzed the facts stated in the pleadings and hence I find 

no infirmity with the finding of the ld. trial court on Issue 

No.1 and I concur with the same and uphold the same.  

 

Issue No.3 – Whether the suit is barred by limitation? 

15. In Issue No.1, ld. Trial court has observed that the 

plaintiff had the knowledge about the order of ADC 

(Revenue), Sonitpur, dated 04-03-2010 in Misc. Case 

No.9/2008 only on 15-02-2012, the suit was filed in 2012 

which is within the period of limitation. As such, it was held 

that the suit is not barred by limitation. In my opinion, that 

the ld. trial court has rightly analyzed the facts stated in 

the pleadings and hence I find no infirmity with the  

findings of the ld. trial court on Issue No.3 and I concur 

with the same and uphold the same. 

 

Issue No.5 –Whether the plaintiffs have right, title and 

interest over the suit schedule land? 

 

16. In Issue No.5, ld. trial court has held that the plaintiff 

has right, title and interest over the suit land by 

considering, mainly :  
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(i) Ext.1, the Sale Deed of 1972, considering the 

same to be true by applying Sec.90 of Indian 

Evidence Act ;  

 

(ii) Ext.2, Jamabandi, to show the vendor‟s right 

over the suit land at the time of sale.  

 

17.   However, Ext.2 Jamabandi not contains 

the names of vendors of Ext.1, i.e. Humeswar 

Sarmah and Bharat Chandra Sarmah, as recorded 

right holders of the suit land. But without 

considering that point, ld. trial Court has held that 

plaintiffs have discharged the duty of proving their 

case. Apart from that Sec.90 of Indian Evidence Act 

says about presumption of signature, attestation 

and execution of document only. But not stated 

about the presumption as to its legality. Ld. trial 

court has not considered the fact that the defendants side 

has challenged the legality of Ext.1 by adducing :   

 

(i) three nos. of Sale Deeds of the years 1942, 

1950 and 1951 as Ext.”Ka‟, “Kha‟ and „Ga‟,  
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    and 

(ii) the Ext.‟Gha‟, certified copy of Jamabandi, 

to show the rights vendors of Ext.”Ka‟, “Kha‟ 

and „Ga‟ over the suit land at the time of sale.  

 

18. Here, both sides have exhibited similar types of 

documents. But the ld. trial court rejected the documents 

of defendants‟ side on the ground that the defendants‟ side 

could not prove the fact that Siba Sarmah, who was the 

father of the defendants‟ vendor, was the original pattadar 

of the suit land. However, from perusal of case record, it is 

seen that here the important fact to be proved is that the 

vendors of suit land had right, title and interest over the 

suit land at the time of its sale to the defendants. It will 

not affect the suit even if the vendors acquired their right 

over the suit land legally from any person other than Siba 

Sarmah. On the other hand, from Ext.‟Gha‟, certified copy 

of Jamabandi, it is seen that names of Purna Chandra 

Sarmah, Kamala Kanta Sarmah and Dimbeswar Sarmah 

were mutated against the suit land as co-owners and the 

names of their father was shown as Siba in the said 

Jamabandi. There is a specific entry dated 05-02-1942 

stating that as per order dated 08-02-1941, the name of 
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Dimbeswar Sarmah was mutated along with Purna 

Chandra Sarmah and Kamala Kanta Sarmah as co-owners. 

Thus, according to Ext.‟Gha‟, Jamabandi, Purna Chandra 

Sarmah, Kamala Kanta Sarmah and Dimbeswar Sarmah 

were co-owners of the suit land on 08-02-1941 who were 

the vendors of the suit land according to the defendants 

case.  

 

19. Ext.’Ka’, ‘Kha’ and ‘Ga’ are more than 30 years 

old documents and prior in point of time than 

Ext.’1’.Through Ext.‟Ka‟, Govinda Sarmah, the 

predecessor-in-interest of the defendants, purchased a 

part of the suit land measuring 1B 4K 5L covered by Dag 

No.153 and 154, PP No.17, on 16-03-1942 vide registered 

Sale Deed No.569/1942 from Humeswar Sarmah and 

Bharat Sarmah, who were sons of Purna Chandra Sarmah, 

as Purna Chandra Sarmah died leaving behind Humeswar 

Sarmah and Bharat Chandra Sarmah as his heirs.  

 
20. Through Ext.‟Kha‟, Dimbeswar Sarmah sold out a 

part of the suit land measuring 4K 12 ½L covered by Dag 

No.154, PP No.17 to Govinda Sarmah, the predecessor-in-
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interest of the defendants, on 28-09-1950 vide registered 

Sale Deed No.1885 of 1950.  

 
21. Through Ext.‟Ga‟, Govinda Sarmah purchased 

another portion of the suit land measuring 1B 1K 3 ½L 

covered by Dag No.153 and 154, PP No.17 on 11-04-1951 

vide registered Sale Deed No.1148/1951 from Umesh 

Chandra Sarmah and Rebati Kanta Sarmah, who were legal 

heirs of Kamala Kanta Sarmah, as Kamala Kanta Sarmah 

died leaving behind Umesh Chandra Sarmah and Rebati 

Kanta Sarmah as his legal heirs. The death of Kamala 

Kanta Sarmah and mutation in the name of his heirs 

Umesh Chandra Sarmah and Rebati Kanta Sarmah was 

recorded in the entry dated 09-11-1946 in Ext.‟Gha‟, 

Jamabandi.  

 
22. It is seen that as per official records i.e. Ext.‟Gha‟ 

Jamabandi, Purna Chandra Sarmah, Kamala Kanta Sarmah 

and Dimbeswar Sarmah were the co-owners of the suit 

land in the year 1942. It is also seen from entry dated 27-

01-1966 in Ext.‟Gha‟ Jamabandi that the names of Govinda 

Sarmah, predecessor-in-interest of the defendants, was 

mutated in place of Dimbeswar Sarmah, Umesh Chandra 

Sarmah and Rebati Kanta Sarmah by way of purchase. 
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Thus, according to Jamabandi, the land belonged to 

Kamala Kanta Sarmah and Dimbeswar Sarmah were 

mutated in the name of Govinda Sarmah, which according 

to defendants‟ case, their predecessor-in-interest Govinda 

Sarmah purchased through Ext. ‟Kha‟ and „Ga‟. But the 

land purchased through Ext. „Ka‟ was not mutated in the 

name of Govinda Sarmah.  

 
23. Exts. „Ka‟, „Kha‟ and „Ga‟ were of the year 1942, 1950 

and 1951 respectively. Thus, all these three documents are 

more than 30 years old. As per Sec. 90 of the Indian 

Evidence Act, these documents are held to be genuine. 

Now, it is to be seen to decide whether those documents 

were legal or not. In case of Ext. „Kha‟ and „Ga‟, nothing 

appears to be illegal, there is no dispute as well. But in 

case of Ext.‟Ka‟ it is seen that one of the vendors of the 

said agreement Bharat Chandra Sarmah was minor on the 

date of execution of the Deed. But he was neither 

represented by his natural guardian nor by a guardian 

appointed by court or by any testamentary guardian. Apart 

from that, no permission from court is also found available 

for the said sale of minor. Thus, in view of Sec.29 and 30 

of Guardians and Wards act, as well as the law laid down 
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in the case of Vhikaji Ramchandra Shimpi –vs- Ajagar 

Ally Sarawfa Ally Bohori : (1945) 47 BomLR 803, it 

seems that, such sale of minor‟s property by defacto 

guardian without any permission from court is void and 

illegal. Apart from that, it is also doubtful whether on 16-

03-1942 Purna Chandra Sarmah, the father of Humeswar 

Sarmah and Bharat Chandra Sarmah was dead or alive. 

Because in Ext. „Gha‟ Jamabandi, it was recorded on      

07-11-1946 that Kamala Kanta Sarmah was expired and 

his share of land was inherited by Umesh Chandra Sarmah 

and Rebati Kanta Sarmah ; it was also recorded that the 

land of Umesh Chandra Sarmah and Rebati Kanta Sarmah 

and Dimbeswar Sarmah was mutated in the name of 

Govinda Sarmah. But nothing was found in Ext.‟Gha‟ 

regarding the death of Purna Chandra Sarmah or about 

devolving his property in the names of his heirs. Ext. „Gha‟ 

was last updated on 27-01-1966. Thus, till 27-01-1966, 

nothing was found in Ext. „Gha‟ to show that Purna 

Chandra Sarmah was expired till 27-01-1966. Hence 

legality of Ext.’Ka’ was found doubtful in two ways : 

first is that whether on 16-03-1942 Humeswar 

Sarmah and Bharat Chandra Sarmah had any right, 

title and interest over the share of land belonged to 
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Purna Chandra Sarmah, and the other is that, 

Bharat Chandra Sarmah was a minor on 16-03-1942 

and as such transfer of his property by defacto 

guardian without court’s permission itself is void 

and illegal.  

 

24. Thus, from the aforesaid observations it is found that 

Govinda Sarmah, predecessor-in-interest of the 

defendants, have purchased the portion of the suit 

land belonging to Umesh Chandra Sarmah and 

Rebati Kanta Sarmah, both sons of Late Kamala 

Kanta Sarmah and Dimbeswar Sarmah, measuring 

total 2B 16L through Ext. ‘Kha’ and Ext.’Ga’ Sale 

Deeds. But Ext. ‘Ka’ not found to be legal.  

 
25. Now, if we see the plaintiffs‟ case, it is seen that 

Pramila Mech, predecessor-in-interest of plaintiffs, had 

purchased the entire suit land measuring 3B 2K 14Lfrom 

Humeswar Sarmah and Bharat Sarmah, sons of Late Purna 

Chandra Sarmah through Ext.1 registered Sale Deed 

No.3596 dated 05-07-1972. The said Ext.1 Sale Deed is 

more than 30 years old at the time of filing of the suit i.e. 

on 01-03-2012. Thus, applying the provision of Sec.90 of 
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Indian Evidence Act, said Sale Deed is presumed to be 

genuine as its signatures, attestation and execution. But 

here also, it is to be decided whether the Ext.1 Sale 

Deed is legal or not. From Ext.‘Kha’, Ext. ‘Ga’ and 

Ext.’Gha’, it is found that on 05-07-1972 Purna 

Chandra Sarmah or his legal heirs were not the 

owners of the entire suit land. A portion measuring 2B 

16L of the suit land was already sold out by the co-owners 

of Purna Chandra Sarmah, namely, Umesh Chandra 

Sarmah and Rebati Kanta Sarmah, both legal heirs of 

Kamala Kanta Sarmah and Dimbeswar Sarmah to Govinda 

Sarmah in the year 1950 & 1951. Accordingly, the name of 

Govinda Sarmah was also mutated in the records of rights 

in place of Umesh Chandra Sarmah, Rebati Kanta Sarmah 

and Dimbeswar Sarmah. Thus, without cancelling the said 

mutation order or cancelling the Ext. „Kha‟, „Ga‟ as being 

illegal, how Purna Chandra Sarmah could acquire his right 

over the entire suit land to sell the same to the 

predecessor of the plaintiffs. Nothing is found in the record 

to show that how Purna Chandra Sarmah acquired title 

over the entire suit land after 1951. Thus, it seems that 

without having any lawful title over the entire plot 

of suit land, the legal heirs of Purna Chandra 
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Sarmah, namely, Humeswar Sarmah and Bharat 

Chandra Sarmah illegally executed the Ext.1, Sale 

Deed, in favour of the predecessor of the plaintiffs.  

 

26.  Apart from that, regarding the right over the portion 

of land belonged to Purna Chandra Sarmah,  here also 

seen that in the Ext.2, Jamabandi, adduced by the 

plaintiffs side, which contains the notes till the year 1988, 

the name of Purna Chandra Sarmah is found as recorded 

right holder of suit land. Nothing is found in Ext.2 to the 

effect that Purna Chandra Sarmah has expired. The names 

of Humeswar Sarmah and Bharat Chandra Sarmah were 

not mutated in place of Purna Chandra Sarmah, till 1988. 

Thus, according to said Ext.2, Humeswar Sarmah 

and Bharat Chandra Sarmah had not acquired right 

over the land of Purna Chandra Sarmah till 1988. As 

such, they did not have the right to sell the land 

belonging to Purna Chandra Sarmah in the year 

1972, through Ext.1.  

 

27. These are the analysis of the documentary evidences 

adduced by both the parties. While considering the oral 

testimony of witnesses, it is seen that PW-1 Smt. Indira 



 

21 

 

Mech, who is the daughter of Pramila Mech, has stated in 

her examination–in-chief as well as in the cross-

examination that her mother has purchased the suit 

land from Humeswar Sarmah and Bharat Chandra 

Sarmah. The name of the father of Humeswar 

Sarmah and Bharat Chandra Sarmah was Purna 

Sarmah. But she has also not stated that Purna 

Chandra Sarmah was dead at the time of purchase 

of the said land. PW-2 has denied his affidavital evidence 

and during cross-examination he has stated that he does 

not know the Dag No. Patta No. total area or boundaries of 

the suit land. He further stated that he does not know from 

whom Pramila Mech purchased the suit land. He has heard 

that Pramila Mech has purchased the suit land but does 

not have proper knowledge about the same. PW-3 is the 

Sr. Assistant of D.C.s Office. He is an official witness and 

he deposed nothing about the sale purchase of the suit 

land between the vendor and the purchaser. Thus 

nothing is found in the evidence of PW-1, PW-2 and 

PW-3 to show that Purna Chandra Sarmah was 

dead at the time of execution of Ext.1. Thus, the 

right of Humeswar Sarma and Bharat Chandra 

Sarma over the land of Purna Chandra Sarmah is 
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not proved. On the other hand, defendants‟ side has 

adduced the evidence of only DW-1. In his affidavital 

evidence DW-1 has stated the facts narrated in the WS, 

but during cross-examination he stated that he does not 

know about the purchase of the suit land by Govinda 

Sarmah vide Ext. „Ka‟ Ext. „Kha‟ and Ext.„Ga‟, Sale Deeds, 

as at that time he has not born. Thus, from the evidence 

of DW-1 also, it is not found that Purna Chandra 

Sarma has expired at the time of execution of 

Ext.’Ka’.  On the basis of these evidences, it is seen that 

both sides have produced the Sale Deeds which were more 

than 30 years old. The documents were produced from 

proper custody i.e. from the custody of transferees or the 

legal heirs of transferees of rights accrued through the said 

documents i.e. Ext.1, Ext.„Ka‟, Ext.„Kha‟ and Ext.„Ga‟. 

Hence, according to Sec.90 of the Indian Evidence Act, 

those documents are presumed to be genuine but these 

presumption is regarding genuineness of signatures, 

attestation and execution of the documents only. But not 

regarding its contents or legality. It is seen that Ext. ‘Ka’ 

Ext. ‘Kha’ and Ext.‘Ga’ were executed in the years 

1942, 1950 and 1951. As such, in 1972, when Ext.1 

Sale Deed was executed, the suit land belonged to 



 

23 

 

Govinda Sarmah or his legal heirs only. Even if the 

Ext.’Ka’ is not valid, as discussed in para Nos. 23 and 

24, then also, Ext.1 is not valid because of Ext.‘Kha’ 

and Ext.’Ga’. Ext.1 includes the entire suit land, a part of 

which was purchased by Govinda Sarmah through Ext.‟Kha‟ 

and Ext.‟Ga‟. Apart from that, it is also seen that it was not 

found from the evidences available that neither in 1942 

nor in 1972, Humeswar Sarmah and Bharat Chandra 

Sarmah have any right, title and interest over the 

entire or any portion of the suit land. Thus, in my 

opinion, the ld. trial court has committed error in 

concluding the Ext.1 Sale Deed as legally valid one, 

only by applying the presumption of Sec.90 of 

Indian Evidence Act, without considering the other 

legal positions, such as, the right of the vendor to 

sell the suit land on the date of execution of Ext.1.  

 

28. In my opinion, the plaintiffs side could not discharge 

its burden of proving Ext.1 as a valid document, by 

showing that Humeswar Sarmah and Bharat Chandra 

Sarmah had any right, title or interest over the entire suit 

land or any portion of it on the date of execution of the 

Ext.1 Sale Deed. Apart from that, defendants side has also 
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disproved the right of Humeswar Sarmah and Bharat 

Chandra Sarmah to sell the entire suit land by adducing 

documentary evidence Ext. „Kha‟, Ext.‟Ga‟ and Ext.„Gha‟, 

i.e. the Sale Deed No.1885 of 1950, Sale Deed No.1148 of 

1951 and certified copy of Jamabandi.  

 
As such, I decided the Issue No.5 

negative.        

 
Issue No.6 – Whether the order dated 04-03-2010 passed 

in Misc. Case No.09/2008 passed by the A.D.C. (Revenue), 

Sonitpur and order dated 03-07-1990 passed in Mutation 

Case No.30/1989-90 are illegal and are liable to be 

cancelled? 

 

29. Ld. Trial court has partially altered the Issue 

No.6 and re-framed the same as : 

 

    “Whether the order dated 04-03-2010 passed in 

Misc. Case No.09/2008 passed by the A.D.C. 

(Revenue), Sonitpur while cancelled the order dated 

03-07-1990 passed in Mutation Case No.30/1989-90 

is illegal and liable to be cancelled.”  
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30.  In deciding the Issue No.6, the ld. trial court has 

considered the Ext.6 which was the order dated   04-03-

2010 passed by ADC (Revenue), Sonitpur, passed in Misc. 

Case No.9/2008 and also considered the evidence of PW-3 

who is the Senior Assistant of D.C. Office. Ld. Trial court 

has observed that, except Indira Mech, the other two 

daughters of Pramila Mech did not receive summons in the 

case and as such held that order dated 04-03-2010 passed 

in Misc. Case No.9/2008 by ADC (Revenue), Sonitpur is 

illegal and liable to be cancelled. However, from para No.4 

of the plaint it is seen that ld. ADC (Revenue), Sonitpur on 

04-03-2010 passed an order u/s 151 of Assam Land and 

Revenue Regulation directing the Circle Officer (Sadar) to 

correct the records of rights of settlement. But Section 

154 of Assam Land and Revenue Regulation 

exempted congnizance of Civil Court against order 

u/s 151 of Assam Land and Revenue Regulation, 

1886.  As such, according to Section 154 of Assam Land 

and Revenue Regulation, 1886, Civil Court has no power to 

act as an Appellate or Revisional authority against the 

proceedings and orders of ADC passed u/s 151 of Assam 

Land and Revenue Regulation. Civil Court has limited 

power in this matter to grant only consequential relief 
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in connection to dispute related to title. Thus, the Civil 

Court, not being the appellate / revisional authority of 

order passed u/s 151 of Assam Land and Revenue 

Regulation, cannot decide the procedural legality, such as, 

non-serving summons etc, which was specifically barred by 

Section 154 of Assam Land and Revenue Regulation, 1886. 

 

31. Ld. Counsel for the appellant side has cited the 

decision of the Hon‟ble Gauhati High Court passed in 

Mossa (Md) –vs- State of Assam : 2006 Legal Eagle 

839, wherein Hon‟ble Gauhati High Court has hled that 

Section 154 (1) of Assam Land and Revenue Regulation, 

1886 bars the jurisdiction of Civil Court in matter relating 

to formation of records of rights or the preparation, signing 

or alteration of a document contained therein. Seen and 

perused.    

 
32.  In view of aforesaid observations and also in the 

light of the decision of the Hon‟ble High Court, I am of the 

opinion that ld. Trial court has committed error in 

declaring the order dated 04-03-2010 passed by ld. ADC 

(Revenue), Sonitpur in Misc. Case No.9/2008 as illegal on 

the basis of non-service of summons to legal heirs of 
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Pramila Mech by non-considering the exemption laid 

down in Section 154 of Assam Land and Revenue 

Regulation, 1886 and accordingly, I hold that Issue 

No.6 is not maintainable in its present form.   

 
Issue No.4 –Whether the plaintiffs are in possession of 

the suit land, specifically described in the schedule of the 

plaint? 

33. In the plaint, the plaintiffs have claimed that they are 

in continuous uninterrupted possession of the suit land 

since 1972. On the other hand, the defendants have 

claimed that they are also in continuous uninterrupted 

possession of the suit land since the year 1942, 1950 and 

1951 part by part. In support of their plea, the plaintiffs 

have adduced the evidence of PW-1 and PW-2. PW-1 in 

her evidence has stated that the suit land is a low-lying 

land and there is a pond in the suit land. From the 

evidence of PW-2, it is seen that he has no knowledge 

about the suit land. He stated that he does not know the 

boundaries of the suit land and also does not know its Dag 

No. patta No. He also does not know the areas of the suit 

land. So he cannot be considered as a witness to the fact 

of possession of the suit land. PW-3 is an official witness. 
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He has stated only about Misc. Case No.9/2008 of ADC 

(Revenue), Sonitpur. On the other hand, the defendants 

side has also stated that the suit land is a low-lying land. 

DW-1, during his cross-examination, has clearly stated that 

the suit land is low-lying land and one can culture fish in 

that land. He also stated that during dry season the suit 

land became dry and people can cultivate crops there. 

Thus, from the oral testimony of PW-1 and DW-1, it 

appears that neither party is in actual physical 

possession of the suit land and suit land being a 

low-lying land, one can have only constructive 

possession over the suit land. Apart from the oral 

testimonies, both sides have adduced some documentary 

evidences in support of their possession over the suit land. 

Both sides have adduced some land revenue paying 

receipts regarding the suit land. The plaintiffs‟ side has 

adduced the land revenue paying receipts from 1390 to 

1395 BS and 1403 to 1418 BS. On the other hand, the 

defendants‟ side has adduced land revenue paying receipts 

from 1417 to 1421 BS. Both sides have adduced the 

Jamabandi also. As such, both sides have adduced 

Jamabandi copy and revenue receipts in support of their 

plea of possession. On the other hand, the plaintiffs side 
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has adduced one document i.e. the order of ADC in 

Misc. Case No.9/2008 dated 04-03-2010 which was 

exhibited by the plaintiffs’ side as Ext.6. In that 

order, it is clearly written that sufficient proof was 

found that Govinda Sarmah was possessing a 

portion of the suit land since he purchased it. PW-1 

in her evidence has also stated that the plaintiffs side has 

not approached the Revenue Board against the order of 

ADC regarding the cancellation of mutation in their names. 

Thus, order of ADC was not challenged by the 

plaintiffs side before appropriate authority where 

the possession of Govinda Sarmah over the suit 

land was clearly mentioned. No proof or even any 

plea is found to the effect that Govinda Sarmah or 

his descendants i.e. the defendants were 

dispossessed from the suit land in any point of time. 

As such, having an additional piece of evidence on the side 

of the defendants, apart from other similar evidences of 

both sides, I am of the opinion that ld. Trail court has 

committed error in holding the Issue No.4 affirmative in 

favour of the plaintiffs by ignoring the evidence on the 

defendants side.  

   Hence Issue No.4 is decided negative.    
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Issue No.2 – Whether the suit is maintainable in its 

present form? 

34. Ld. Trial court has considered the Issue Nos.1 

and 2 together and simply on the basis that as there is 

cause of action for the suit, it was held that, the suit is 

maintainable. However, ld. Trial court in deciding the 

Issue No.2 has not considered the averments made in 

paragraph Nos.5 and 15 of the written statement. In 

para No.5 of the written statement, it is stated that the 

suit is bad for non-joinder of necessary parties and in 

para No.15 of the written statement, it is clearly 

described who are the legal heirs of Govinda Sarmah. It 

is also stated in para Nos.5 and 15 that after the death 

of Govinda Sarmah, being the legal heirs of Govinda 

Sarmah, Konika Sarmah, Nomita Sarmah, Anil Sarmah, 

Bhaben Chandra Sarmah, legal heirs of Late Naren 

Chandra Sarmah, have also right, title and interest over 

the suit land, which they have acquired by law of 

inheritance. Hence without impleading them, no 

effective decree can be passed in this suit. From the 

entire record, nothing is found in the evidences as well 

as pleadings that the above named persons are not the 

legal heirs of Late Govinda Sarmah or that they have 
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relinquished their right over the suit land. The 

plaintiffs in this suit seeking relief against the 

defendants as legal heirs of Govinda Sarmah to 

the extent of the estate allegedly purchased by 

Govinda Sarmah (suit land). As such, all the legal 

heirs of Govinda Sarmah are necessary parties to 

the suit as right to relief exists against all the 

legal heirs. Even after clear mentioning of the same in 

paragraph Nos.5 and 15 of the written statement, the 

plaintiffs have not taken any steps to implead them as 

parties in this suit. In view of the aforesaid facts, I am 

of the opinion that ld. Trial court has committed error 

by not considering the fact of non-joinder of necessary 

parties and thereby deciding the Issue No.2 as 

affirmative. As such, I hold that the suit is not 

maintainable for non-joinder of necessary 

parties.  

   Hence, Issue No.2 is decided negative.   

 

Issue No.7 & 8 – (7) Whether the plaintiff is entitled 

to any decree as prayed for?,  

   (8) To what other relief/relief (s) the parties are 

entitled to? 
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35. From the issue Nos.1 and 3, it is seen that 

there is cause of action for the suit and the suit is not 

barred by limitation. However, from the Issue Nos.2,4 

and 5, it is seen that the suit is not maintainable as it is 

bad for non-joinder of necessary parties and the 

plaintiffs are not in possession of the suit land. It 

is also not proved that the plaintiffs have right, 

title and interest over the suit land. From Issue 

No.6 it is seen that the said matter cannot be decided in 

Civil Court by analyzing the evidence, as the same is 

barred by Sec.154 of Assam Land and Revenue 

Regulation, 1886 and the relief of cancellation of order 

of ADC (Revenue), Sonitpur can be granted only as a 

consequential relief. As Issue Nos.4 and 5 are not 

proved in favour of the plaintiffs, the plaintiff are 

not entitled to the consequential relief of 

cancellation of order of ADC (Revenue), Sonitpur 

dated 04-03-2010, (modified Issue No.6).  

 

36. In view of the above findings, I am of the 

opinion that the plaintiffs are not entitled to any 

decree or relief as prayed for and the suit is liable 

to be dismissed.  
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    O R D E R 

 

37. The appeal is allowed on contest with cost.  

 

38. The judgment and decree dated 19-12-2017 

passed by ld. Munsiff No.1, Tezpur in Title Suit No.18 of 

2012 is hereby set aside.  

 

39. Prepare the decree accordingly.  

 

40. Send down the case record of TS No.18/2012 

to the trial court with a copy of this judgement and 

decree.  

 
41. Given under my hand and seal of this court on 

this the 7th day of July, 2022. 

        
 

 

Dictated and corrected by me. 

 

                              

 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur 
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  A P P E N D I X 

 

Plaintiff‟s witnesses: 

PW-1: Smt. Indira Mech 
 
PW-2: Sri Basit Rai 
 
PW-3: Sri Arun Bora 
 
 
Defendant‟s witnesses:  

DW-1: Sri Niren Sarmah 
 
Exhibits  of the Plaintiff. 
 
Ext.1  : Sale Deed No.3596 dated  05-07-1972 
 
Ext.2  : Certified copy of Jamabandi, PP No.42 (New)/  
    17 (Old)  
 
Ext.3  : Land Revenue Paying receipt   
 
Ext.4  : Land Revenue Paying receipt   
 
Ext.5  : Land Revenue Paying receipt   
 
Ext.6  : Order passed by Addl. D.C. in Misc. Case  
    No.09/2008 
 
Ext.7  : Unmarked 
 
Ext.8 : case record of Misc. Case No. 09/2008 
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Exhibits of the defendants :  
 
Ext. Ka : Sale Deed No.569/1942 dtd 16-03-1942 
 
Ext. Kha : Sale Deed No.1885/1950 dtd 28-09-1950 
 
Ext. Ga : Sale Deed No.1148/1951 dtd 11-04-1951 
 
Ext. Gha : Certified copy of Jamabandi, PP No.17 

(Old) 
 
Ext. Unga : Land Revenue paying receipt 
 
 
 

 
(C. Khanikar) 

                                                                    Civil Judge 
                                                    Sonitpur, Tezpur 

 
 
 
 
Dictation taken and  
Transcribed be me: 
 
 
 
(J. K Muru), Steno. 
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